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Puncturing the 15 M yehsof Software L easng

By Mark S. Bazrod

A 100% software lease asaseparateleasing
product offered by independent lessorshasbeen
availablefor at least 20 years! Theprovisonsof
most software leasesare similar to equipment
leases, but they require some additional
provisonsduetotheuniqueness of software

Onewould think that by now most lessors,
softwarevendors, and userswould be aware of
softwareleasing, understand it, appreciateits
utility, and befamiliar with itsstructures Not so!
Many lessors are averseto leasing software;
numerous softwarevendorsare till surprised
softwareis|easeable; and at arecent Webcast,
morethan one-third of theuser attendees (mostly
from large corporations) indicated that they did
not know software can beleased.

Why?Perhapsbecauseanumber of mythshave
arisen regarding software leasing. Most arein fact
misconceptions stated or unstated, that have
arisen because of unfamiliarity with intellectua
property (IP) concepts theperplexing terminology
of softwarelicenses, thenovelty of leasingintan-
gibleproperty, thelack of guidancein the Uniform
Commercia Code (UCC) prior toitsrecent
revision, theconfusion between theintellectua
property in the softwareand the software license,
thefalureto recognizethat softwareismore
vauablethan hardware, and the software
industry'slack of knowledge about leasing.

Sothepurposeof thisarticleistounmask these
mythsPor at least the mythsthat softwareleasing
gecialistscontinueto encounter. Unfortunately,
thediscussion of myth 2 issomewhat legdlistic,
but havepatience: therest of thisarticleiswritten
primarily from abusinessstandpoint.

But first, what is softwareleasing and what do
softwareleasing transactionslook like?In genera,
softwareleasingisthefinancing (not theleasing,
despitetheform of document) of aperpetuad,
nonexclusive, nontransferable software license
(not thedeveloper'srightsin the software) under

acepital lease wherethelesseemakesno
payment a leasetermination and thelessor's
rightsexpire Thetransaction can bedocumented
asaleasg an ingtdlment payment agreement, a
promissory note, or arider toalicense

However documented, softwareleasingisa
financingand not atruelease? Higtoricaly, the
product hasbeen caled Goftware leasingOand
not Goftwarefinancing,Oso thereisnousein
arguing over the semantics After al, capital leases
with $1 purchase optionsarestill termed leases
but they aregoverned by secured financing law
under UCC Article9.

Solet'stakealook at 15 mythsabout software
leasing.

Myth 1. The Software License Is the Same
asthe Intellectual Property in the Software.

People often confusethe softwarelicenseand
theintellectua property in the software A license
isthegrant toauser of theright touseaparticular
piece of software, such asMicrosoft Word. The
intellectua property ismuch moreencompassing.
Itisal thedeveloper'srightsin the softwareand
issmilar totherightsderived from ownership of
equipment. Theserightsincludetheright to sell,
transfer, or assign theintellectua property to
others; license othersto usethe software; restrict
othersfrom using the software; and usethe
software as security for aloan. Thus Microsoft
ownstheintellectual property rightsin Word; the
usersown only alicenseto use Word.

Myth 2. Software Leasing |s Unsecured
Financing DA Lessor Cannot Get a
Security Interest in Software.

Initially, theargument that alessor cannot
obtain asecurity interest in softwarewasthe
largest obstacle to softwarefinancing. Until 2001,
Article9 of the Uniform Commercia Code (Old
UCC) did not even mention software Onehad to
assumethat software and software licenseswere
included in "genera intangibles" in which a
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lessor could get asecurity interest under Old
UCC9-106. It seemed pretty self-evident to
some but anumber of attorneysdisagreed, at
least in theearly and mid-1990s

Article9 appliesto any transaction that creates
asecurity interest in personal property® Genera
intangiblesareaform of personal property:*
Revised Article9 of the UCC, which became
effectiveduly 1, 2001, specificaly provided for
thefirg timethat theterm generd intangible
includes software and very briefly defined the
term "software’ Bacomputer program Bbut at
least therewas adefinition and an inclusive
reference® Thus for thefirst timeit hasbecome
clear (almost) that one can obtain asecurity
interest in software Softwarethat is"embedded”
in goodshecomespart of thegoods’*

However, therewas (and to someextent ill is)
thethought that softwareis copyrightable and
thereforealessor could not obtain aUCC security
interest in the softwareintellectual property or the
license given that federa law regarding registra-
tion of copyrightspreemptsobtaining asecurity
interest in the softwareunder the UCC. The
language of the Old UCC seemed to someto
indicatethat statefilingwaspreempted because
the Copyright Act doeshave asystem for
recording liens athough it iscumbersomeand
ineffectivein anumber of ways®

TheRevised UCC Sections9-109(c)(1) (and
Comment 8) and 9-311 (and Comment 2)
providethat the UCC doesnot apply if federd
law preemptsArticle9. In thelandmark Peregrine
case’ the Digrict Court held that for registered
copyrightsthe Copyright Act preempted the
UCC, afilingwith the Copyright Office was
required, and afilingunder the UCC was
ineffective. In the Aerocon case, the9th Circuit
Court of Appeasheld in awell-reasoned opinion
that for unregistered copyrights therewasno
preemption, therewasno way to fileasecurity
interest in unregistered softwareunder the
federd system, and agtaefilingunder the
UCC was effective !

Nonetheless these casesapply to the copyright
intellectua property and not licensesof such
property. Thisdigtinction iscritical and obvious
toIPpractitioners but not sototherest of us So
what about licenses (software or otherwise)? A
search of thedecided casesdid not find any
relaingtolicensesituation, soreason and logic
must dictatethe answer at thispoint.

Thedeveloper'srightsin the software can be
registered with the U.S. Copyright Office, but
they donot havetobe! In fact, copyright
protection attachesthemoment thework attains
tangibleform Bwithout any registration.
Registration bringscertain benefitsbut also
certain disadvantages For example registration
requiresdisclosure of some of the software code.
Thedeveloper may want to limit disclosure of the
software code, which can beprotected by other
means including trade secret protection.

Section 205 of the Copyright Act of 1976
providesthat "any transfer of ownership” may be
recorded in the Copyright Office and Section 101
definesa"transfer of ownership” as"an
assgnment, mortgage, exclusivelicenseE or any
other hypothecation E , but not including a
nonexclusivelicense' [emphasisadded].®? Thus
even if the softwareintellectua property is
registered with the Copyright Office thereisno
way for anonexclusivelicense of the softwareto
berecorded and noway for an assignment of or
security interest in anonexclusivellicenseto be
recorded. A filing under the UCC isthe only way,
both legally and mechanically, to obtain a security
interest in a nonexclusive license of registered or
nonregistered software, Smilar to a security interest
in an unregistered copyright.

Of course thereisgtill atheoretical question as
tothevalidity of the security interest, because
thereareno court decisonsthat squarely rule
that asecurity interest in anonexclusive software
license can beperfected through aUCCfiling.
However, thewell-reasoned Aerocondecision by
aunanimousand respected 9th Circuit Court
should satidfy al but themost conservative
attorneys
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Thus alessor can bevery confident that aUCC
filing iseffectivefor nonexclusivelicensesBand
most softwarelicensesarenonexclusivelicenses
Thereisnoway to obtain a"federal security
interest," federal preemption doesn't apply, and
oneobtainsanormal security interest under the
appropriate state law: In thefew instances of
exclusive software licenses alessor will need to
havethe softwareintellectua property registered
with the Copyright Officeand then havethe
exclusivelicenseand itssecurity interest recorded
with the office

Myth 3. Software Financing |s Unsecured
Financing B Software Licenses Cannot Be
Resold.

Somepeopleclaim that asecurity interest in
softwareisnot worth anything since software
licensesareamost dwaysnontransferableand
cannot besold in theevent of adefault. So even if
they accept that alessor can obtain asecurity
interest in software, they arguethat software
leasing iseffectively unsecured financing.

What they overlook isthat softwareisan
indispensable asset that theuser needsto operate
itshusiness: word processing, spreadsheets
financia statements customer relationship
management, inventory control, manufacturing
planning, and soon. Thus when financia
difficultiesarise, softwarelease paymentstend to
bemadebecause of theindispensablenature of
the software. Although alessor generally cannot
repossess software and legdly transfer thelicense
toanother, asoftwarelease should precludethe
user from using the softwarein the event of
default. Industry experiencehasbeen that the
lessor tendsto recover themoniesdueunlessthe
userisliquidated.

Theessence of asecurity interest istheright of
thelessor to enforcethe obligations of the lessee
through apreferred claim on aspecific asset.
Thus theprobability that thelessee will continue
making paymentsbecause of theimportance of
thecollateral tothe continuation of the operation
of thebusinessmeansthat asecurity interest in
such collateral hasvery high vaue

A security interest in amachinetool or most
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business softwareresultsin amuch higher
probability of continued payment than asecurity
interest in incidental equipment or software How
many manufacturerscan operatewithout their
CAD/CAM systems? How many businesses can
run without their accounting and financia
systems? Without their websites? Without their
word processing systems?

Theother elementsthat add valueto asecurity
interest arethe extent towhich alessor can obtain
physical possession of thecollatera and, once
possession isobtained, thevauethat thelender
can abtain from thesdeof theequipment. The
right asasecured creditor toprevent theuse
(most important in software leasing) of an often
strategic asset providesalessor with an important
bargaining advantagein negotiationswith both
thelesseeand other creditors Normally thisright
asasecured creditor precludestheneed totry to
repossessan asset and resdll it.

Can thelesseeretain acopy of the software and
useitin violation of thelease? Certainly.
However, agood relationship with thevendor
should result in thelessor learning of this
violation. Thereare other waysaswell to
ascertain if therehasheen aviolation, but that
goesbeyond thescope of thearticle

Myth 4. Software Development |s Rapid,
so Software Must Depreciate Quickly, and
Users Will Use Software Only for a Short
Period.

Thesoftwareindustry isnot monalithic.
Without getting into too many details wecan
acknowledgethat thedifferent segmentsdevelop
at different rates New businessmodels such as
Web-based applications open-source software,
subscription pricing, and pay-for-usepricing
continueto evolve But that doesnot mean users
adopt new softwareand modelsquickly Many
usersuseolder versionsfor years

Theuseof older versons of Microsoft Windows
operating systemsisacasein point. Conversion
costs cost of integration with other applications,
cost of retraining personnel, and theneed for
additional IT resourcesare often high. Business
spent billionson revising older software
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Moreover, theargumentsfor rapid depreciation
ignoreoneof themost salient aspects of the soft-
warebusinessmodel: most usersobtain amaint-
enanceand support contract with thevendor so
that they areentitled to new releases of the software
without further payment. Thus threeyearsafter
software acquisition theuser hasthelatest version
of the software, makingtheargument of rapid
changein the softwareindustry often academic
and irrelevant. So software generaly doesnot
becomeobsoletelikehardware A lessee generadly
cannot obtain achesper up-to-dateversion, and
making lease paymentsischeaper than obtaining
areplacement Bwithout even considering
conversion costs

Myth 5. Software HasNo Vauein Bankruptcy.

In theearly 19905 some software lessors often
had theright toremarket software, and many
vendorsagreed tousether best effortsto
remarket the software However, except for some
Microsoft products most softwarevendorsnow
donot permit alicensetobetransferred Bthat is
remarketed. Therefore thecritical question isnot
whether thelessor can remarket the software; it is
whether remarketingiscritica or even necessary.
In most casesalessor will not need to consider
theremarketing question becausethelesseewill
ether pay (after threateningto stop it from using
the software) or gointo bankruptcy.

Theproblem hasbeen that until recently it was
not possibleto categoricaly provethat proposition
that remarketingisnot critical. Softwarehasbeen
leased for arelatively short time and most leases
have been with better creditssothat thepotential
for default hasnot been great. Thereare however,
at least five casesin bankruptcy involving software
financed by awell-known leasing company. All
the casesinvolved transactionswherethelessor
did nothaveasecurity interest in thelicense! All
assumed that the softwarewasnecessary torun
thebusinessand therewerenodisputesastothe
value of the software All redlly involved theissue
astowhether theright toterminateusewasthe
equivaent of asecurity interest.
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In severa of these cases theattorneysfor the
unsecured never raised theissue (out of
ignorance), and in onetherewasal00% payout
tocreditorssotheissuewasmoot. However, in
onecasetheunsecured creditorsclamed the
lessor wasunsecured. Thelessor did not contest
theclaim, recognizing that without afiling it was
in fact unsecured. Somewhat parenthetically, the
lease structurewith asecurity interest in the
softwarelicensewasdesigned to precludethis
dilemma

In thelast severa yearsour company has seen
two of itspublic software lessees go into bank-
ruptcy. Our clamsasasecured creditor were
recognized in both cases In one thetrustee
bought out thelease, and in the second, prepe-
tition delinquencies (arrearages) werepaid and
wewereoneout of only four creditorsto bepaid
on acurrent bass Consequently, thereisvdidation
that not only areasecured interest in software
recognized and default provisionslegally enforce-
able but that the economic vaue of the software
resultsin payment of thelessee'sobligations

Thecases, absent adecision on paint, should
goalongway to giving alessor comfort that
softwarehassubstantia in-placevdueand that a
well-structured softwaretransaction should
prevail in aChapter 11 proceeding, thereby
protecting thelessor against loss

Of course thereistill atheoretical question as
tothevalidity and value of the security interest.
Thereisnocourt decision that squarely rulesthat
not only isaUCC-perfected security interestin a
nonexclusive software licensevalid but asothat
thevdue of the software (the maximum value of
thesecured party'sclaim) isthein-place value of
the software

Nonetheless in Associates Capital Corp. v.
Rash®* theU.S Supreme Court held that the
definition of market valueshould bebased on
thedispostion of theequipment. In other words,
if theequipment wereto be sold, themarket
valuewould betheresdevaue wheressif the
equipment wereto beretained by thebankrupt,
themarket valuewould bethein-placevalueto
thebankrupt.

24/ NO. 3



PUNCTURING THE 15 MYTHS OF SOFTWARE LEASING

Applyingthisconcept to softwarefinancing,
theconcluson would bethat in aChapter 7
liquidation proceeding, thevauewould be zero
if thelicenseisnontransferableand hasnoresde
value, whereasin aChapter 11 reorganization
proceeding, thevaluewould bethein-place
value In most instancesthisvaluewould be
morethan theorigina cost and thusmorethan
thesecured party'sunrecovered investment
and claim.

Myth 6. A Lessor Should Lease Only
(Essential" Software.

That alessor should lease only GessentiaO
softwareisone of thebiggest mythsof al about
softwareleasing, perhapsbecauseit seemsso
logical. However, dmost all softwareisan
indispensable asset that theuser needsto operate
itsbusiness Solessorsshould recognizethat
amog al softwareisessentid and therefore
leaseable Yearsago somelessorsdid not lease
website software becauseif the Stewasn't
successful, thelesseemight stop paying and the
threat to prevent the use of the software wasn't
creditable Today amost every businessneeds
awebsite so now most websitesare leaseable
(Seemyth 4, above)

Myth 7. A Lessor Should Not Finance Services.

Somecompanieswill financeonly thelicensg,
not customization, instalation, or other services
Why?They say the serviceshavenoresdevalue
But nor do most softwarelicensesif they are
nontransferable If you believethat the software
isindispensableto businessoperation, thesame
logic appliestotheservices Of course, you don't
want topay for servicesthat havenot been
performed (seethe Norvergence cases*); you
pay for servicesasperformed by some agreed-
upon measure.

In addition, knowledgeableusersdon't want
thelessor paying for unperformed services Thus
lessorsshould obtain their approva beforepay-
ment and they will beprotected. One caveat: if
servicesareto beperformed over an extended
period and areamajor cost of theproject, alessor
should assesstheprobability that the project
might beunsuccessful. Will it then be satisfied
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with being an unsecured creditor without any
claim on specific assets of thelessee? If the project
isterminated, alessor may want to havethefull
repayment of all moniesadvanced pluscosts
includinginterest compensation.

Myth 8. A Lessor Should Not Finance
Customized Software.

If alessor concludesthat software obtained
through anonexclusive nontransferablelicense
isindispensableto businessoperation, thesame
logic appliesto 100% (or alesser percentage)
customized software Theonly issueisobtaining
asecurity interest. If acopyright isregistered,
then alessor must haveits security interest
recorded with the U.S. Copyright Office Itis
not that difficult or time-consuming.

It may also beworthwhiletofileat the state
level becausethereisaperiod during
development when the continuingwork may not
be covered by the copyright. If the softwareisnot
registered, theonly placeonecan fileisin the
appropriate UCC juridiction; however, alessor
should consider how to protect itself if the
softwareis subsequently registered with the
Copyright Office®

Myth 9. A Lessor Should Get Titleto the
License, Just as It Would for Equipment.

Thereisan unstated assumption in theleasing
industry that thelessor should havetitleto
whatever isleased, which iscertainly necessary
in operating leases It isnot necessary in capital
leases, however, wherewhat you need isa
security interest and titleisirrelevant Beither you
aresecured or you areunsecured. In fact, the
heading of Revised UCC Section 9-202 is"Title
to Collateral Immaterial"!

Most licensesarenontransferable, sothelessee
cannot legally assign thelicensetothelessor. It's
possiblethat thelicensecould begranted tothe
lessor with aright to sublicensetotheuser or
lesseg, but it seemstoberarely done Most users
will probably not alow another party to get
between themselvesand thedeveloper. Thereare
numerousissuesthat would haveto beresolved
between thedeveloper and thelessor, and the
lessor would be exposed to warranty clamsand
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other claimsby theuser unlesscomplex and
time-consuming agreementswereworked out
with theuser.*®

What thismeansisthat thenormal lease
documentsprovidingfor titlein thelessor should
beredrafted if theleaseistoreflect thefact that
thelesseehastitletothelicense

Myth 10. The Lessor ObtainsaPurchase
Money Security Interest Just Like Equipment.

Thismyth isfor most lessorsan unstated
assumption. However, the Revised UCC, in one
of itsmoredubiousprovisons providesthat a
purchasemoney security interest (PMSI) can be
obtained only in goods softwareisnot a"good,"
and therefore onecan not obtain aPMS| in
software. Thisfollowed theOld UCC.'” So old law
took precedenceover common sense But it
didn't havetobethat way. Canadian law alows
aPMSl in software'®

Thereult: if thereisablanket lien, get the
consent of theblanket lien holder that your
security interest takespriority over theblanket
lien. Thereisrarely aproblem obtainingone
probably becauselendersareaccustomed to a
lessor obtaining aPMS! for equipment, but the
step should not be necessary.

Myth 11. A Lessor Can Do Only Small-Ticket
Dealsor Large Investment-Grade Deals.

When softwareleasingwasanew product,
most lessorsand lenderslimited software lease
toinvestment-gradelessees Thecredit risk was
minimal and thusit did not matter what was
beingleased or what theresdevauemight be
On theother hand, small-ticket lessorsdidn't
lease software, mostly becausethey didn't
understand theproduct or thelegditiesor they
had aconcern about saleability in the case of
default.

Today most lessors still limit softwareleasing to
largetransactionsfor investment-grade lessees
athough anumber havereduced their credit
criteriasomewhat. Many small-ticket lessorsnow
generdly lease software, dthough their lease
documentsgeneraly still donot reflect that title
tothelicenseisheld by thelessee

Leasesfalling between thesetwo areasarenot
effectively covered by softwarelessorsand
lenders Analytically, thestandard for leasing
softwarefor transactionsfalling between
investment gradeand small ticket should be
relaively smple Becausethe softwareis essential
tooperatingabusiness you can lease software
if you believethelesseewill not beliquidated
duringtheleaseterm. That issomewhat different
from thenormal credit approach, but that'swhat
thedecision isredly about. It'sabout negative
leverage on thelessee: that is thelessor should
beabletoforcethelesseetopay on thethreat
that thelessee will loseuse of the asset if payment
isnot made Consequently, the"gap" area
representsan opportunity for lessors

Myth 12. SncetheLicenseIsNontransferable,
aLessor Cannot Structurean Operating Lease.

If alessor acceptsthat most softwareisessentia
and hasalong economiclife (assupport contracts
result in the software alwaysbeing up-to-date),
then alessor could structure operating leases of
software, figuring that the lessee will renew the
lease. Therehavenot been any reportsof lessors
doingthat, other than somevendorsat times
primarily becausethevendor's out-of-pocket
cogt, other than sdlling costs isminimal. A lessor
might obtain the consent of thevendor to dlow it
toremarket alicenseon an operatinglease There
havenot been any recent reportsof that elther.

A few operating leaseshave been completed
wherethelessor hasobtained ablind discount
from thevendor, but those occasionswere ones
wherethelesseeneeded an operating leasethat
would qudify under FASB 13 (Federal
Accounting StandardsBoard). In addition,
licensesfor adefined term arefinanceable, but
then at leasetermination thelesseehasto
negotiateanew licensefrom thevendor.

Myth 13. Software Vendor Executives and
Sales Personnel Understand Leasing.

Onewould think that executivesand saes
personnel in the softwareindustry would have an
understanding of leasing. After al, they arepart of
thecomputer industry, in which leasingisaway
of life Not so! Most softwareindustry personnel
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donot haveleasing experienceunlessthey come
from oneof the large software companiesthat has
been leasing for years Thereare exceptions of
course but not many. What thismeansisthat one
can explain leasingtotheexecutives but then the
real educationa need isto show thesales
personnel how toleaseand why it benefitsthem.

Myth 14. A Lessor Needs Vendor Approval
to Finance the License.

Somevendorsrequiretheir gpproval for a
lessor tofinance each licenseand to enter intoa
three-party agreement for each lease Onevery
largepublicvendor hasrequired thelessor to
forgotaking asecurity interest in thelicense
(epparently through aparanoid belief that a
bankruptcy judge, in hisdesreto assist the
bankrupt, will permit thelicenseto betransferred
in violation of the explicit licenseprovisions).

Unlessthelicense specifically requiressuch an
agreement, it isnot necessary, and Revised UCC
Sections9-408(a) and (c) providethat alicensor's
restriction on alicenseegranting asecurity
interest in thelicenseisnot enforceable However,
Revised Section 9-408(d) doesprovidethat a
lessor or other financier cannot transfer the
licensein violation of thelicense

Myth 15. A Lessor Should Get Vendor
Remarketing Assistance, as It Doesfor
Equipment.

Lessorsthat arrangeleasing programswith
equipment vendorshavefor yearsobtained
remarketing assistance They areararity in
softwareleasing programs, primarily because
SOP97-2 of theAmerican Institute of Certified
Public Accountants (originaly and asamended
and clarified by FASB& Emerging |ssues Task
Force abstracts) deniessalestreatment toa
vendor that haseven thehint of an obligation to
thelessor, even if compensated for remarketing
assistance In addition, becausethe cost of
reproduction of softwarefor sale (hormally a
computer disk) isnegligible thevendor would be
forgoing ahigh-margin sdeif it directed the
lessor to aprospect.

The software vendor
CONCLUSIONS

should seriously consider
If thereader believesthereisat least somemerit

in thisdebunking of themythsof softwareleasing,  entering into discussions
heshould investigatetheargumentsmore

thoroughly. with aleasing company

Thelessor should serioudy consider entering

the softwareleasing marketplace It will takean to seeif it makes sense

investment in timeand expenseaswell asin the

training of personne Bparticularly credit from abusiness

personne Bto accept softwareleasing asaviable

product. In fact, carried tothelogical conclusion, standpoint to offer the

softwareleasingissuperior from acredit and

collateral sgandpoint tomost typesof equipment leasing alternative to

leasing. It doesnot depreciatein vdueover time

and in mogt cesesthelesseemust makethelease Its prospects.

paymentsbecauseit would bedifficult, if not
impossible to operatethebusinesswithout
the software

The softwarevendor should seriously consider
enteringinto discussionswith aleasing company
toseeif it makes sensefrom abusinessstandpoint
to offer theleasing dternativetoitsprospects
After al, thecomputer hardwareindustry has
grown with leasing, sowhy not the computer
softwareindustry? A portion of thevendor's
customerswill most certainly benefit from a
leasing dternative, whether for cash flow,
budgetary, or convenience aspects

And theuser, thepotentia lessee? Most of the
reasonsfor leasing apply to software aswell.
Exploration of theleasing aternative may well
prove benéficial.

Soit seemsthat al the stakeholdersin thisarea
can bendfit. All they havetodoisdetermine
whether thesemythsof thepast arein fact rea
obstaclesbor merely myths
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Endnotes

1. Theoldest articlestheauthor found anumber of
yearsago werefrom 1990. Most arenot available
through theInternet.

2. But see Inre CNB International Inc.,307 B.R. 363
(WD.N.Y.2004) available at: www.nywh.uscourts.gov/
decisiong/clb/0_In_re CNB_Internationa_Inc.pdf, in
which theBankruptcy Court held the lease contract
wasacontract sui generis, probably becausethelease
contract neither met therequirementsof atruelease
(lessor never had titleto anything tolease) or asecured
financing (no UCCfilingwasmade and the court
confused the softwareintellectual property and the
softwarelicense). Thedecision isheing appealed.

3. UCC Sec. 9-109(a)(1).
4. UCC Sec. 9-102(42).
5. UCC Sec. 9-102(42).
6. UCC Sec. 9-102(75).
7. UCC Sec. 9-102(44).

8. For an extended discussion of theissue see Ronald
J Mann, (Becured Credit and Software Financing,0
Cornell Law Review, vol. 85, no. 1 (1999), pp. 143-147,
and Scott J. Lebson, (Becurity Interestsin Intellectual
Property: Are They Really Secure?Qavailable at:
www.ladas.com/ipprop/ipprop_securityinterestshtml
(2006).

9. National Peregrine Inc. v. Capitol Federal Savings. &
Loan Assn. (In re Peregrine Entertainment Ltd.), 116 B.R.
194 (C.D. Cal 1990).

10. Aerocon Engineering Inc. v. Silicon Valley Bank (Inre
World Auxiliary Power Co.), 303F3d 1120 (9th
Cir.2002).

11.17 U.S.C. Secs 101 et seq.
12.17 U.SC. Secs 101 and 205.

13. Associates Capital Corp. v. Rash, 520 U.S.953
(1997).

14. Preferred Capital v. Power Engineering Group Inc.
2005-Ohio-5113(Ct. App 9th Dist., Sept. 28, 2005.
Relating to forum selection clause. For additional
background, see: www.pattonboggs com/newsletters/
bin/Release/bln_2005_10.htm and 2005_2.htm.

15. For somesuggestions see TerenceA. Dixon, Unregis-
tered Copyrights availableat the Dechert, LLPwebsite:
www.dechert.com/practiceareas/practiceareas jsp 0 g=!
awyer_publications detail& pa id=39& id=2461.

16. For adiscussion of licenseand sublicense
structures, see William S. Veatch, (Software Leasing:
Thelntricacies of the Intangible OJournal of Equipment
Lease Financing, vol. 14, no. 2 (Fall 1996).
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17. UCC Sec. 9-105.

18. For example Sec. 1(1) of the Ontario Personal
Property Security Law definesaPMS| to attach to
collatera that it definesaspersonal property, the
definition of which includesintangibles.
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